
Well they say there is always something new and that which was new came in the form of 

the Court of Appeal decision in Regina and Umerji [2021] EWCA CRIM 598 (110 

paragraphs). 

THE CASE CONCERNED AN APPLICATION FOR LEAVE TO APPEAL CONVICTION OUT 

OF TIME – AS YOU KNOW, IT IS NECESSARY TO DEMONSTRATE A SUBSTANTIAL 

INJUSTICE IN ORDER TO OBTAIN EXCEPTIONAL LEAVE TO APPEAL OUT OF TIME. 

 

The Court of Appeal informing us that an accused could be sent from the Magistrates’ 

Court to the Crown Court in his absence pursuant to Section 51 of the Crime and 

Disorder Act 1998 when represented by a lawyer in the Magistrates’ Court as 

permitted by Section 122 of the Magistrates’ Courts Act 1980 which, as drafted, 

applies unless there is an express provision requiring the presence of the accused 

and there is no such express provision or stipulation in Section 51 of the Crime and 

Disorder Act 1998 (see paragraph 71 of the judgement). 

The background – sometimes it is the fate/misfortune of the lawyer to put arguments before 

the Court of a deeply unattractive nature and this argument was up there with the best of 

them!!!! 

Following a re-trial the applicant was convicted in the Crown Court IN HIS ABSENCE and 

sentenced to a long term of imprisonment. 

The applicant was, save briefly, unrepresented during both sets of proceedings in the Crown 

Court. 

He had been initially summonsed to appear on the 26th February 2009 at Merseyside 

Magistrates’ Court. 

He did not attend as required but was represented by junior counsel. His case was sent to 

the Crown Court for trial under Section 51 of the Crime and Disorder Act 1998 and he 

was granted bail. 

This application is solely concerned with his non-appearance on that date and whether the 

Magistrates’ Court has the power to send an absent but represented defendant for trial in the 

Crown Court pursuant to Section 51 of the Crime and Disorder Act 1998 and, if not, 

whether the subsequent proceedings are invalid for want of jurisdiction. 

There were a number of hearings at the Crown Court in 2009 at which the applicant did not 

appear but was represented. 

His legal team then withdrew. 

The applicant’s trial commenced in 2011, he did not appear and he chose not to be 

represented. 

In 2011 the jury returned verdicts of guilty in relation to the counts on the indictment. 

The applicant (and a co-defendant) appealed the convictions and the applicant was 

represented by Counsel (including a QC). 



Both appeals were allowed with the result that the convictions and sentences were quashed 

and a re-trial was ordered. 

Shortly after the conclusion of the appeal proceedings in 2014, the applicant solicitors 

notified the CPS that they were no longer acting. 

Between 2013 and 2016 efforts were made to seek the extradition of both defendants but 

this was refused by the Emirati authorities. 

The re-trial took place in 2018 and neither of them appeared. They chose not to be 

represented. 

The applicant was convicted for a second time in October 2018 and again sentenced to a 

long term of imprisonment. 

Before this Court, Umerji applies for an extension of time (554 days) in which to apply for 

leave to appeal conviction, the Registrar having referred the applications to the full Court, to 

be listed for directions in the first instance. The applicant is privately represented. The 

Registrar invited the Court to determine whether to consider the substantive applications at 

the directions hearing or at a further hearing. 

As just indicated, this proposed appeal has been brought significantly out of time and we are 

not persuaded, given the overall period involved, that a satisfactory justification has been 

provided. 

The applicant positively encouraged the Court to proceed in his absence. No apparent steps 

were taken as regards this issue (the issue of whether or not it had been correct for the 

Magistrates’ to send him in his absence) for a decade in either of the Crown Court 

proceedings or by way of judicial review. This issue was first raised in 2019. 

The determining factor, however, is that the applicant chose not to instruct solicitors until the 

7th July 2019, having been convicted on the 29th October 2018. There is no sustainable 

justification for that period of inactivity. This very considerable period of delay, moreover, 

needs to be viewed against the backdrop of the unconscionable failure to challenge 

this issue for a decade. 

It is necessary to demonstrate a substantial injustice in order to secure an extension 

of time for leave to appeal. 

The central contention on behalf of the applicant is that Section 51 (1) expressly requires 

the presence of the accused: 

‘Where an adult appears or is brought before a Magistrates’ Court’ 

This approach (that it is necessary for the accused to be physically present in Court) is 

supported by the relevant CPS guidance – ‘there is currently no provision for sending 

defendants to the Crown Court in their absence’ and the decision of the Divisional Court in 

Lord Janner v Westminster Magistrates’ Court [2015] EWHC 2578 (Admin) – Rafferty 

LJ giving the leading judgement in the Divisional Court, briefly observed – ‘there exists no 

power in the Magistrates’ Court to proceed in the absence of the accused’ (at 

paragraph 9) 



This decision was followed in R v Tarry [2017] EWCA Crim 97 – the Magistrates’ Court has 

no power to send a defendant for trial if he is not present. 

On this basis, it is argued that Section 122 of the Magistrates’ Courts Act 1980 does not 

displace the requirement for personal attendance under Section 51 of the Crime and 

Disorder Act 1998 

It was suggested in support of the argument that the accused must be physically present 

and that a Section 51 hearing is not merely an administrative step because, for instance, as 

currently provided by the Criminal Procedure Rules (9.7 (5)), the accused must be afforded 

an opportunity of indicating his or her plea (see paragraph 28 of the judgement). 

The applicant further that the Section 51 procedure is to be treated as being analogous to 

the plea before venue process under Section 17A of the Magistrates’ Courts Act 1980, 

where the Section expressly provides that the process must be conducted in the presence of 

the accused (as you know, this is the procedure for either-way offences). 

THERE CAN BE NO DOUBT THAT THE PHYSICAL PRESENCE OF THE ACCUSED IS 

REQUIRED FOR THE PLEA BEFORE VENUE PROCEDURE (SUBJECT TO LIMITED 

STATUTORY EXCEPTIONS!) 

WITH SUMMARY–ONLY PROCEEDINGS THE PRESENCE OF THE ACCUSED IS NOT 

REQUIRED FOR TRIAL UNLESS HE HAS BEEN BAILED TO ATTEND – SEE SECTION 

11 OF THE MCA 1980 FOR THE LIMITATIONS ON THIS POWER. 

The view of the respondents is wonderfully illustrated by paragraph 38 of the judgement 

which reads as follows: 

‘It is difficult to conceive of a more technical and unmeritorious set of circumstances than 

those arising in this application for permission to appeal against conviction’ advanced by an 

absconder who, notwithstanding the lapse of time and lack of any appeal against his 

conviction in 2008, ‘remains in Dubai picking and choosing from afar when (a) to engage 

with the criminal justice system in this jurisdiction and (b) to instruct and sack lawyers’. The 

applicant’s Counsel, moreover, attended Court on the 26th February 2009 with a bundle of 

authorities and provisions to support the argument that the accused should be deemed to be 

present. It was argued before the Magistrates’ Court that there was no power to issue a 

warrant for his arrest because he had attended through his legal representative.’ 

[You will note that this hearing was prior to the Janner judgement (2015) and the Tanner 

judgement (2017)] 

The Crown submitted that, properly construed, Section 51 does not require the appearance 

of the defendant in the Magistrates’ Court provided they are legally represented. 

The Crown submitted that the decisions mentioned in the 2 above cases were wrongly 

decided. There was seemingly no argument in either case as to whether there exists a 

power in the Magistrates’ Court to proceed in the absence of the accused and neither the 

provisions of Section 122 of the Magistrates’ Courts Act 1980 nor the distinction between 

Section 51 and Section 17A appear to have been brought to the attention of the two 

constitutions. 



The Court said this at paragraph 63 of the judgement: 

‘……. we are unpersuaded by his (Counsel for the applicant) contention that his or her 

personal presence is required for the procedures relating to either-way and indictable-only 

offences, unless the statute provides an express exception. In our judgement, it all depends 

on the language used in the relevant statutory provision and, on this basis, the Section 51 

and Section 17A procedures are not analogous…….. for the latter there is a clear and 

absolute requirement for the accused to be present, unless the disorderly exception applies 

(17B) 

The Court did not consider the decisions in Janner and Tarry to be binding upon them. 

Indeed, they doubted that there was an issue between the parties on the present point in 

either case. Insofar as Tarry does represent a decision that presence is required it was 

reached per incuriam without consideration of the statutory scheme and the authorities we 

have cited. We have no doubt that the observations on the need for personal presence were 

wrong……… The current formulation of the Criminal Procedure Rules does not materially 

assist on the legislative intention when the Crime and Disorder Act 1998 was passed, 

when there was no relevant rule in existence. In any event, the Rules are not Primary 

Legislation. The CPS guidance was based on an interpretation of Section 51 which, as we 

have explained, is incorrect (paragraph 70 of the judgement) 

And at paragraph 71 of the judgement: 

‘……. We have no doubt that Section 122 permits the accused to be absent for the 

purposes of the case being sent to the Crown Court under Section 51, as correctly 

submitted over a decade ago by the applicants then Counsel to the justices’ on the 26th 

February 2009……..’ 

And at paragraph 72 of the judgement: 

‘We have additionally considered the position if a different view were to be taken and the 

sending by the Magistrates’ of an indictable-only offence to the Crown Court in the absence 

of the accused did not comply with Section 51 of the Crime and Disorder Act 1998. Would 

that deprive the Crown Court of jurisdiction or automatically invalidate the subsequent 

proceedings in the Crown Court?’ 

They answered that question at paragraph 109 of the judgement: 

‘It follows from our conclusions set out above that the applicant will not suffer any substantial 

injustice or prejudice as a result of the refusal to extend time. Instead, the interests of justice 

would be gravely prejudiced if this application were granted given his failure to take any point 

by way of judicial review or in the Crown Court hearings as regards his absence from the 

Section 51 hearing, a procedure which he had actively sought and encouraged (prior to his 

absconding by March 2009). For these reasons, we refuse the application for an extension 

of time. Indeed given that it is unarguable that the absence of the applicant from the hearing 

on the 26th February 2009 deprived the Magistrates’ Court of jurisdiction to send him for trial 

or the Crown Court to try him, the present application, advanced over a decade after the 

relevant Court hearing, is a flagrant abuse of the Court’s process.’ 

 


